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MVEMORANDUM OPI NI ON

DEAN, Special Trial Judge: This case is before the Court on

respondent’s notion for partial summary judgnment filed pursuant
to Rule 121. All Rule references are to the Tax Court Rul es of
Practice and Procedure. All section references are to the

| nternal Revenue Code of 1986, as anended.
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The notion arises in the context of a petition filed in
response to a notice of determ nation concerning collection
action under section 6330 sent to petitioners and a notice of
determ nation concerning relief fromjoint liability under
section 6015 sent to Ms. Golden. Respondent noves for partial
summary judgnment with respect to collection issues other than M.
Gol den’ s request for spousal relief. The section 6015 claimwl|
be dealt with separately at a |ater date.

Backgr ound

Oigin of the Tax Liabilities

As alleged in the petition in this case, in 1976 and 1977,
Robert H. Gol den (petitioner) invested $29,000 in a partnership
in which he had no managenent duties and with which he had
m nimal contact. Petitioners clained tax | osses on their joint
Federal inconme tax returns for the years 1974 through 1981 using
information sent to themin yearly Schedules K-1, Partner’s Share
of I ncome Deductions, Credits, etc.

Further, according to the petition, during 1981 petitioners
wer e advised by the Internal Revenue Service (IRS) that the
partnership was under investigation and that | osses generated by
the partnership m ght be disallowed. The petition alleges that
for several years petitioners agreed to extend the period of

l[imtations while IRS investigated the partnership.



- 3 -
Attached to respondent’s notion for partial summary judgnent
is a partial copy of a statutory notice of deficiency dated June

1, 1990, issued to petitioners for the follow ng years and

amount s:
Year Defi ci ency
1974 $1, 551. 00
1977 16, 718. 00
1978 5, 567.00
1979 6, 706. 30
1980 4,166. 00
1981 3,994. 00

Al so attached to respondent’s notion is a copy of a
stipul ated decision of this Court, entered February 7, 1994, in
t he case of Robert H Golden and Judith A Gol den, docket No.
18777-90, ordering and deciding that there are deficiencies in

i ncone taxes due frompetitioners as foll ows:

Year Defi ci ency
1974 $1, 551. 00
1977 2,218.00
1978 5,567.00
1979 6, 706. 30
1980 4,166. 00
1981 3,994. 00

Evi dence of the Assessnents

Certified copies of Fornms 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, attached as exhibits to
respondent’s notion, show that the above-stipul ated deficiencies
were assessed by the RS on May 10, 1994. Petitioners were

subsequently notified of their outstanding tax liabilities by
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letter, and on August 20, 2003, were issued a notice of intent to
| evy and advised of their right to a hearing. On Septenber 16,
2003, respondent received a Form 12153, Request For A Coll ection
Due Process Hearing, dated by petitioners as Septenber 15, 2003.

Petitioners’ Alleqgations of Error

In their petition, petitioners allege a nunber of “Counts”,
whi ch in essence raise three issues: (1) That the expiration of
the period of Iimtations on assessnent, and the expiration of
the period of Iimtations for collections each bar respondent
fromcollecting liabilities for the years at issue; (2) that the
partnership investnents that generated the liabilities were not
tax-notivated transactions warranting i ncreased interest, and (3)
that Judith A Golden is entitled to section 6015 relief.
Respondent’s notion is directed only to the first two issues.

Di scussi on

Respondent requests in the notion that the Court determ ne,
as a matter of law, that petitioners cannot contest the
expiration of the period of imtations on assessnent, and that
as a matter of law, the period of Iimtations on collection of
the tax liabilities at issue here has not expired.

Standard for Granting Summary Judgnent

The standard for granting a notion for sunmary judgnment

under Rule 121 is stated in the rule itself.
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A decision shall * * * be rendered if the pleadi ngs,

answers to interrogatories, depositions, adm ssions,

and any other acceptable nmaterials, together with the

affidavits, if any, show that there is no genui ne issue

as to any material fact and that a decision may be

rendered as a matter of law. * * * J[Rule 121(b).]

Rul e 121(d) provides that, when a properly supported notion
for summary judgnent is made, the adverse party “nmust set forth
specific facts show ng that there is a genuine issue for trial.”

Respondent poses two | egal bases upon which to rest a
favorable ruling on his notion for partial summary judgnent.
Respondent argues that as a matter of |aw, petitioners’ argunent
concerning the period of limtations on assessnent and the nature
of their partnership investnents, potential issues in the prior
Tax Court litigation, are precluded fromlitigation in this case
due to statutory and casel aw principles. Respondent al so argues
that he has shown that there remains no material issue of fact
Wi th respect to whether the period of limtations on collection

has expired. The Court agrees with respondent on both issues.

Tinmely Notice of Deficiency

Section 6330 Revi ew

Taxpayers may present at a section 6330 hearing chall enges
to the existence or anount of the underlying tax liability “if
the person did not receive any statutory notice of deficiency for
such liability”. Sec. 6330(c)(2)(B)

Petitioners’ clains as to whether the statutory notice of

deficiency was issued wthin the period of limtations constitute
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challenges to the underlying tax liabilities. Hoffnman v.

Comm ssioner, 119 T.C 140, 145 (2002); Rodriguez v.

Conmi ssioner, T.C. Menp. 2003-153; MacEl vai n v. Conm ssi oner,

T.C. Meno. 2000- 320.

That petitioners received and contested a notice of
deficiency for 1974, 1977, 1978, 1979, 1980, and 1981, resulting
in the entry of a stipulated decision that there are deficiencies
in their income taxes for those years, is not in dispute.
Petitioners are therefore precluded by section 6330(d)(2)(B) from
chal I engi ng the amounts of the deficiencies or the tineliness of
the statutory notice as a matter of |aw

Res Judi cata

Petitioners are precluded not only by operation of section
6330(c)(2)(B) fromraising the issue of the period of limtations
on assessnent; they are so precluded by the doctrine of res
judicata. At the hearing on respondent’s notion, the Court
guestioned petitioner, a practicing attorney, as to the
application of the doctrine of res judicata to this case. In
petitioners’ brief in opposition to respondent’s notion,
petitioners assert that the questioning by the Court was a
surprise because “Res Judicata was not nentioned in the witten
nmoti on by the Respondent”. The Court calls petitioners’
attention to pages 16 through 20 of respondent’s notion. There,

respondent argues that due to the application of the doctrine of
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res judicata petitioners are precluded from questioning here the
validity of the notice of deficiency that were the subject of the
prior litigation.

The Suprenme Court in Conm ssioner v. Sunnen, 333 U S. 591,

597 (1948), sunmarized the judicial doctrine of res judicata,
al so known as claimpreclusion, as foll ows:

The rul e provides that when a court of conpetent
jurisdiction has entered a final judgnent on the nerits
of a cause of action, the parties to the suit and their
privies are thereafter bound ‘not only as to every
matter which was offered and received to sustain or
defeat the claimor demand, but as to any other

adm ssible matter which m ght have been offered for
that purpose.” Cromwell v. County of Sac, 94 U.S. 351,
352, 24 L.Ed. 195. The judgnent puts an end to the
cause of action, which cannot again be brought into
litigation between the parties upon any ground

what ever, absent fraud or sone other factor
invalidating the judgnent. * * *

As to the application of the doctrine in the context of tax
l[itigation the Court stated:

| ncone taxes are |evied on an annual basis. Each year
is the origin of a newliability and of a separate
cause of action. Thus if a claimof liability or non-
litability relating to a particular tax year is
l[itigated, a judgnment on the nerits is res judicata as
to any subsequent proceeding involving the same claim
and the sane tax year. * * * [1d. at 598.]

As a general rule, where the Tax Court has entered a
decision for a taxable year, both the taxpayer and the
Comm ssioner (with certain exceptions) are barred fromreopeni ng

that year. Henmm ngs v. Conm ssioner, 104 T.C 221, 233 (1995).

It has al so been held that “the Tax Court’s jurisdiction, once it
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attaches, extends to the entire subject of the correct tax for

the particular year.” Erickson v. United States, 159 CG. d.

202, 309 F.2d 760, 767 (1962).
An agreed or stipulated judgnent is a judgnent on the nerits

for purposes of res judicata. 1n re Baker, 74 F.3d 906, 910 (9th

Cr. 1996); see also United States v. Intl. Bldg. Co., 345 U. S.

502, 503-506 (1953) (recognizing res judicata effect of

stipul ated Tax Court decisions); accord Erickson v. United

States, supra at 768; Krueger v. Commi ssioner, 48 T.C. 824, 828-

829 (1967).

Respondent issued to petitioners a notice of deficiency with
respect to the subject taxable years, petitioners petitioned for
redeterm nation, and the case was concluded without trial by
entry of a stipulated decision on February 7, 1994. Here,
petitioners would |ike to argue that the statutory notice of
deficiency was issued outside the period of Iimtations for the
years involved. Petitioners could have made this challenge in
their pleadings in the earlier Tax Court proceeding as an
affirmati ve defense under Rule 39, Pleading Special Mtters.

The validity of the notice of deficiency is a matter that
coul d have been raised and litigated in connection with the
deficiency proceeding, involving these sane petitioners, and the
sane tax years. Because the decision in that case was not

appeal ed and has since becone final, res judicata precludes
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petitioners fromnow disputing the amounts of the deficiencies or
the tineliness of the statutory notice in this collection action.

See Newstat v. Conm ssioner, T.C. Mnob. 2004-208.

Period of Limtations on Collection

Petitioners argue that even if the period of limtations on
assessnent had not expired when the notice was issued, or the
issue is precluded fromdi spute here, respondent’s proposed
collection action is outside the period of limtations on
col | ecti on.

Section 6502, Collection After Assessnent, provides that
where an assessnent has been tinely nmade, the tax may be
collected by | evy or proceeding that is begun “within 10 years
after the assessnent of the tax”. The Fornms 4340 show that the
stipul ated deficiencies entered by the Court’s decision of
February 7, 1994, were assessed by the IRS 92 days |ater, on My
10, 1994. After a notice of deficiency is mailed, the running of
the period of Iimtations on assessnent is suspended until the
deci sion of the Tax Court becones final, after 90 days w thout an
appeal, and for 60 days thereafter. Sec. 6503; see al so secs.

7481, 7483.1

Al t hough not specifically franed by petitioners, their
general argunent that “the statute of Iimtations on assessnent
had run” coul d subsunme the argunent that the assessnents after
entry of decision were untinely. As can be seen fromthe
pertinent dates, the assessnents were in fact tinmely nade.
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On August 20, 2003, respondent issued a notice of intent to
levy and right to a hearing for the tax years at issue. On
Septenber 16, 2003, respondent received petitioners’ request for
a hearing under section 6330. The date petitioners mailed their
request for a hearing under section 6330 was | ess than 10 years
fromthe date of the assessnments. Once the request for hearing
was made, the running of the period of limtations on collection
was suspended and remai ns suspended until the 90th day after the
day on which there is a final determnation in this case. Sec.

6330(e)(1); Boyd v. Conmm ssioner, 117 T.C 127, 130-131 (2001);

sec. 301.6330-1(g), Proced. & Adm n. Regs.

Petitioners argue that there “nust have been” earlier
assessnents for the years at issue. There “nust have been”
earlier assessnents because there was an assessnent in 1987 for a
year not at issue, 1976,2 that was “fromthe sane source”, the
partnership, according to petitioners. |Indeed, petitioners
sought formal discovery fromrespondent of any docunents that
woul d show assessnents for the years at issue other than those
made after the Court’s entry of decision. Respondent denied the

exi stence of any such assessnents, offering Forns 4340 as proof.

2ln petitioners’ brief in opposition to respondent’s notion
and at oral argunent on the notion, petitioners identify the year
as 1977 but a Copy of Form 668, Certificate of Rel ease of Federal
Tax Lien, attached to petitioners’ brief, refers to “Tax Period
Endi ng” Dec. 31, 1976.
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Petitioners have provided no evidence that any assessnents of tax
for the years at issue ever took place prior to May 10, 1994.
Respondent, after adequate tinme for discovery, has nade a
showi ng fromthe record of a conplete failure of proof concerning
an essential elenent of petitioners’ claim and on which

petitioners would bear the burden of proof at trial. Rule

142(a); see Celotex Corp. v. Catrett, 477 U S. 317, 322-323
(1986). There can be no genuine issue as to any material fact

Wi th respect to petitioners’ claimthat the period of Iimtations
for collection has expired. Because petitioners have failed to
set forth specific facts showing that there is a genuine issue
for trial as to the expiration of the period of limtations on
col l ection, respondent is entitled to a summary di sposition in
his favor. Rule 121(d).

Concl usi on

The Court finds as a matter of |law that petitioners are
barred fromcontesting the exi stence, anmounts, and tineliness of
t he underlying assessnents in this case, and that the period of
l[imtations on collection of the assessnents here has not

expired.

An appropriate order wll

be i ssued granting respondent’s

nmotion for partial sunmary

judgnent .



